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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLL'^tBIA 



JUDICIAL WATCH OF FLORJDA, Ds'C, 
Plaintiff, 

V. 

UNITED STATES JUSTICE 
DEPARTMENT, 

Defendant. 



Civil Action No. 97.cv-2869 (RMU) 
Document Nas: 17 & 19 

F1L2D 
AUG Z 5 1996 






Granrfng Tbe PlaintifTs Motion for Fee Waiver; and 
Granting The FBI's Motion w Slay Proceedings 

L .INTRODUCTION 

Plaintiff, Judicial Watch of Florida^ lac ("Judicial Watch"), filed this action under the 
Freedom of Infonnadoa Act ('TOIA"), 5 U.S.C §552fiE ififlM seeking disclosure of documents 
concerning the United States AiXorney Gej;ieral's decision not to appoint an independent counsel 
to Investigate alleged improper campaign finance activities in the Clinton Adminisiration. .This 
maner comes before the co'un on the plaintiffs motion for fee waiver under 5 U,S,C. §552 
(a)(4)(A), and a motion for a partial stay of proceedings until the year 2Q00 filed by the-Federal 
Bureau of Investigation CTBP'), Upon consideration of the parties* submissions and the relevant 
law, the caun grants the plaintifTs motion for (tt waiver and grants the FBI's motion to stay 
proceedings, ~ 

U. BACKGROUND 

On July 15, 1997, Lhe plaintiff served a FGIA request lo the United States Depaniucnt of 
Justice ("DOrO. Aidiough the request named ihc DO J as the Sole defendant, the request in fact 
requires six agencies within the DQJ to process the plaintiffs request. These six agencies are 
divided inco three groups. The FBI consiirutes the fur-st group which has filed the current motion 
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to stay proceedingiK-^'-ne second group consists ofihizc agerltics: (1) the OfScc of Informaiioa 
and Privacy ("OrP'O, (2) the Execudvc Office for the United Stales Anomeys ("EOUSA"), and 
(3) the Civil Division. This group of agencies has denied the plaintiffs request for a fee waiver. ' 
In response, the plaintiff is seeking judicial dc novo review of that denial. Finally, the third 
group of agencies includes the OfSce of Legal Counsel and the Criminal Division which has 
provided the plairxtiS" with a V pphn Index of the documents. ' 

m. DISCUSSION ^ 

A. PlaintifTs Motion for Fee Waiver 

Invoking the FOlA's public interest provision, the plaintiff requests a blanket fee waiver 
df ali applicable charges related to iis FOIA request The plaintiff asserts that it is entitled lo the 
fee waiver as a non-profit, public interest organization which seeks to providerthe public with 
infomiation on government activities that allegedly violate the law. The defendant, on the other 
hand, contends that the plaintiff fails to satisfy the fee waiver requirements because its FOIA- 
request is overly broad and includes documents that will not contribute to the public's 
understanding of government activities. The defendant also asserts that some of the documents 
requested by the plaintiff are already in the public domain,^ 

FOIA mandates a denovg review of agency decisions regarding fee waivers. 5 U.S.C 
§552 (a)(4)(A)(iii). The court's review is limited, however, "to the record before the agency" at 
the time a decision was rendered. - Id. The requestor bears the initiaj birden of satisfying the fee 
waiver standard, Schrcclcerv. Dep artment nfTi^sTJt;^, 970 F. Supp. 49, 50 (D,C. Cir, 19975; 
. FitZFJbbcn v. AyencV for TnTemational DevelnpTneniL 724 F. Supp. 1048, 105? (D.C Cin 1989); 
Larson v Central TnteHip ence Agency , 843 F.2d 1481, 1483 (D.C Cir. 1988^: National Treaj;urv 
Emnlovec^tJni onv. Grifrtn . 8U F,2d 644, 648 (D.C Cir. 1987). ■ ^ * ' 



^ Pursuant to the counts May 15, 1998 order, the defendant produced an index of 

responsive documents consistent with Vauphn v. Rosen . 484 F.2d 820 (D.C Cir, 
1973), 

" Defendant's Opposition at 27, 
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Congress amended the FOIA fee waiver provisioi^ so thatii can "be liberally construed in 
favor of fee v.*aivcrs for noncommercial reqaestors." [^'fcClellan Ecolnp'cal. Seepage Sj^tiatJQn V-, 
Carlucci, &25F2d 12S2, 1284 (9th Cir, 1987) (quoting 132 Cong. Rea S14298 (Septt 30, 1986) 
(staiemem of Sen. Leahy))- The amendment's main purpose is to "remove ihe roadblocks and 
technicalities which have been used by various Federal agencies to deny waivers or reductions of 
fees under the FOIA." I^, (quoting 132 Cong. Rec. S16496 (Oct 15, 19S6) (statement of Sen. 
Leahy)). Although FOL^ generally requires requestors to pay search and duplication costs, it 
provides for fct waivers "If disclosure of the informailon is in the pubic inttres! because it is 
likely lo contribute sigiuScantly to the public understanding of the operations or acnvities of the 
government and it is not primarily in th^ commercial interest of the requestor'' 5 U.S.C, §552 
{a)(4)(A) (emphasis added). Thus, FOIA sets forth a two prong test to determine whether a fee 
waiver is appropriate. First, the court must ascertain whether the disclosure 'is in the public 
interest because it co'nftibutes significantly to the public's understanding of the operations of the 
govcmmenc. SchlSCkH* 970 F.2d F, Supp. at 50; £ilZ£MQn» 724 FJ2d at 1 050; Larson, S43 F2d 
at 1483. Second, the court must also detenrunc whether or not the disclosure is primarily in the -^"^/ 
commercial interest of the requestor. Schreckgr. 970 F.2d at 50; Fjt^gTbbon. 724 F.2d at 1050; 
Lacsan. 843 F,2d at 1483. The court addresses below each of these prongs. 

1. Public Interest 

In order to qualiiy for a fee waiver, the plaintiffs requested iuformarion must serve the 
. public interest. 5 U.S.C, §552 (a)(4)(A)(ui). To meet this standard, the disclosure of the " 
requested Information must connibute significantly to the public's understanding of the 
operations of the government. Id. The defendant does not dispute that the subject matter of the 
plaintiffs request. Attorney General Janet Reno's decision not to appoint an independent counsel 
to invesiigaic President Clinton's campaign fmance activities, is of public interest. The 
defendant, however, contends that the requested documents are already in the public domain or 
arc available from other public sources. The defendant asserts that the Attorney General's 
decision has received substantial press coverage and publicity thus disclosure of ti;c plaintiffs 
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request will nac add lo the general public's currem understanding of the operanons or activities of 
the govemmcnL^ 

Diaclosure of inforaiacion that is already in the public domaiii, in cither a duplicative or a 
substantially identical fortcu is not likely to contribute to the public understanding, as nothing 
new is added to'the public interrst. 28 CJ.R. § 1 6, 1 (1992). If the requested docaxncnts are 
available from other sources, further disclosure will not sigaificazidy contribute to the public's 
urrderstandixig- Csmssiv I9¥2d ZIS. However, the mere fact that panicular rccrnrds have been 
released to other requestors does not mean that the information contained iiilHbsc records is 
readily available to the public J^.; Fitzffbbon^ 724 F, Supp. at 1050. In Ptegibbon . the D.C- 
^ Circuit held th^t information is not in the public domain even when the reports were sent to 
Congress, the information received media attention, and the documents were jtvailabic in a public 
reading room. 724 F2d at 1 05 L Similarly, in S ^hrecVer . this court held thai information 
released to jouraalists/a'cademics, and newspapers is not readily available to the public; it simply 
. shows that other individuals have seen the informaiibn. 970'F.2d at 5h 

In this case, the information requested by the plaintiff is not necessarily all new 
information, however, the information has high potential for contribution to public understanding 
and will add to the public oversight of the government's activities, S^o Mcpeljan , 835 F.2d at 
1286, At the very least, the information sought can contribute to the public's understanding by 
supplementing the information currently available to the public, fl^e Proterr an MiHt^ 
Prnnurgmen t v. Depaitment oFthe Naw , 710 F. Supp, 262, 366 (D,C, Cir. 1989), The disclosure 
will enhance the public's understanding by shedding light on the Attorney General's decision. 
Indeed, after the disclosuxt of the documents, the general public will have more knowledge about 
that decision than before the information is disclosed. Accordingly, the court concludes that the 
plainriffs request satisfies the public interest element for a fee waiver/ 



Defendant's Opposition at 27-30. 

Establishing a public interest in the subject maner is itself not sufficient, the 
requestor muse also demonstrate that it has ±c ability to disseminate the 
.information to the public. Larson . 843 F.2d at 1483; frrifnn, 811 F,2d at 647. 
The requcsxor must have either cjqpcrtise in the subject or ±e ability to 
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2. ; Comtoercial Interest 

In addition lo dernon^adng that the requested miormation serv^e5 the public inieresi, the 
inforrnanon also must not primmly be in the commercial interest af the requestor- -5.U,S,C. 
§552(a)(4)(A)(iii). Depending on ttie circumstances, profic-making as well as not-for-profit 
organiiations may have a coimncrcial interest in the requested documents. Cntical Kfass Sncrrv 
ProiecT V. >^uclear Reg^jlstorv ComTnisr^ion . 830 F.2d 278. 281 (D.C. Cir. 19S7). A requestor's 
non-profit status does not determine the character of the information it requests^ H. inforaiation 
is commercial iJf the requestor seeks the information for a use or purpose that furthers the 
commercial trade, or profit interest of the requestor. 2S C.F-R- § 1 61 0- When the requested 
, information produces both public and private benefits, the court must determine which benefit is 
primary. QnlfuXt 8 1 TF. 2d at 64Z. If the public imancsi,is greater, a fee waiver or reduction 
* musr be granted. Id- -...'■ 

Here, the defendant contends that the plaintiff has a commercial interest in the requested 
documcrits because it intends to use the information lo further its litigation against the 
government. Contrsry to the defendant's assertioa, allowing the plaintiff to disclose" the 
government records primarily serves the public, rather than its own commercial interest. By 
requesting the records for the purpose of litigation, the plaintiff serves the public interest by 
exposing government acrions through litigatian and increasing the public's knowledge of 
government activities; The plaintiffs corrunercial interest, therefore, is considerably less than the 
interest of exposing govenment activities through litigation. Accordingly, the court concludes 



disseminate the infoirnatibn effectively to the public, McClellan t S35 F.2d at 
1286. In this case, the plaintiff has demonstrated that it has the ability to 
disseminate the requested information to the public. The plaintiff has identified 
specific methods of dissemination including releases to the news media and 
posting the information on the Internet, The plaintiffniso intends to use the 
infoxmation in publications and educational institutions which benefit a broad 
audience. Furthermore, the piaintifF, as an organization, maintains its objective as 
providing die general public with informatioa about government acrivides. 
Accordingly, the coun concludes that the plaintiff has demonstrated both the 
intent and the ability to disseniixiate. 
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that the ultimace purpose of the request (s to serve the pub tic interest raiher than the plaintiffs ' 
cominercial imercs:, and grants the plainiiffs motion for fee waiver. 

B, FSrs Motion to Stay Procsedings 

TTie FBI seeks to stay ±t plaintiffs FOIA request until June 2000 claiming that it does 
not have the resources to process ihs large numbcr'of FOIA" requests it receives annually. The 
FBI asserts that it is maidag a good faith effort and is exercising due diiligence in facilitating 
FOIA requests by using a three-queue "first in/first out" processing method. It claims' that it has 
streamlined the processing method and has hired additional employees to handle the.requests* 
According to .the FBI, this effon has reduced its backlog by 25%. The FBI contends, however, 
even with this progress it cannot process the plaintiffs request priorio Jxme 2000. The FBI also 
contends that the delay is partly attributable to the plaintiff because it refused to narrow the scope 
of its FOIA request, thus-prolongbg the FBI's search/ The plaintiff, on the dJher hand, contends 
that die FBI is anempting to delay the production of politically sensitive doctmienis which are of 
public interest. The plaintiii asserts that there is a need for rimely dissemination'since the 
documents would shed light on the Attoraay General's decision. 

Under the FOIA, agencies must respond to a request for infonnation widiin 20 working 
days. 5 U.S.C. §552Ca)(d)(AXi). If the government can show, however, that exceptional 
circumstances exist and the agency is exercising due diligence in responding to the request, the 
court may retain jurisdiction and allow the agency additional time to complete its processing of 
the request. 5 U.S.C. §552(a)(6)(C). On the other hand, a stay h not appropriate where the' 
■ requestor has shown a genuine need and reason for urgency. 0^tr\ America v. Watergate Special 
pTOsecution Force . 547 f.2d 605, 616 (D.C. Cir. 1976). Here, the FBIhas satisfied its .burden, but 
the plaindff fails lo meet its burden. 



FBI's Modon at 14-19. 
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1. . The Fitiiriierciaed Due Diligcace 

The plaintiii asserts thit the FBI has not exercised the required due diligence to warrant 
graniing it additional time to respond to the plaintiif s FOIA request. Although the plaintiff does 
not dispuie thai exceptional circumstances exist in this case, it argues that the FBI fails to 
exercise due diligence in processing Its request. Due diligence is established when an agency 
demonstrates a good faith effort and due diligence to comply with all tawflil demands under the 
FOIA in as sJiort a ^t as possible. Open America . 547 F:3d at 614-16. An agency establishes 
due diligence by assigning all requests on a first iii/fixst out basis, except those where cxceptionaj 
need or urgency is shown by the requestor. l&A TCufTel v. United gtares Bureau oF Prisons. 882 F. 
Supp. 1 1 16, 1 127 (D.D.C. 1995) (holding tha^d^ay in proccssong is acceptable if the agency is 
making a gdbd faith egbrt and exercising due diligence). Further, good faith processing of FOIA 
requests on a "first xalmsi out" basis is sufficient to establish due diligence. Open America.' 547 
F.2d at 615. -'..-. '"'- 

In this case, the FBI has demonstrated due diligence by assigning and processing all 

requests, including the plaintiffs, on a first in/fixst out basis. The FBI's "first in/first out" method 

uses a three-queue system based on the estimated page count of responsive documents. The 

three-queue system consists of (1) the Small Queue which contains requests of 500 pages or less; 

(2)' the Medium Queue which contains requests of 500-2,500 pages; and (3) the Large Queue 

which contains requests of more than 2,501 pages. The FBI esdmated the plaintiffs request to 

contain less than SOOpages and thus placed it in the small queue. The FBI claims that even 

placing the plaintiffs request in the small queue, h cannot process the rcqu«ist until the year 2000. 

. Given these facts, the court concludes that the FBI his shown due diligence thereby warranting a . 

! 
stay of proceedings undl June 2000. 

2. Plaintiff Fails to Show Urgent Nc«d to Warrant Prioritization of Its Request 

The plaintiff has failed to establish an exceptional need, ox urgency which would warrant 
prioritization of its request over others' requests. The plaintifFhas the burden of showing diat 
there arc exigent circumstances to warrant expediring its request. Qj2£n.Am£ii£2-547 F.2d at 
615.6: Edmond v Unired Srat« Arroinev, 959 F. Supp. 1. 3 (D.D.C. 1997); Qhfif^phM v, FBI. 936 



^ 



Case 1 :05-cv-01O04-BgW Document ^'S-^ Filed 47/5(5/2005 Page 9 of 1 1 

F. Supp. 8, 9 (D.D.C. 1996); I.isee v. CIA, 741 F. Supp. 988. 989 (D.D.C. 1990). The counmay*' 
deny a staywhcrc a request is necessary and urgent. Open Ameri ca. 547F.?rl ar A]t^ ^ 
requestor cannot merely claim an urgent need,' bui must demonstrate the requestor's life, 
persona] safety, or substantial due process rights are jeopardized if the request is not processed 
immediately. EdM^d, 959 F. Supp. at 3; C|e^vt^rv. Keflev. 427 F. Supp 80, 81 (D.D.C. 1976)7 



-IsLat 615; Jiminez v. FBI . 938 F. Supp. 21,.31 CD.D..C. 1996); Chaegbxi v. FR^ , 
936F.Supp,7,9(D.D.C. 1996) ' ■ 

Courts have fotind an urgent need in cases where the requestor has no oppommity 
or ability to influence or control the events whicH have created the urgency. 
T.isee. 74 i F. Supp. at 989. In some criminal proceedings courts have fovmd an 
exccpticinal need ro obtain i'nforraation that could prove exculpatory. See e.^ . 
Cleaver. 427 F. Supp. at 80 (holding documoizs to be used in ari upcoming 
criminal trial on murder and assault charges which could rcsultjn loss of ireedom 
or life, constitute exceptional circumstances requiring cxpedited'ptocessing); ' 
Freeman v. (JfLited States Department of Jugdce. No. 92-557 (D.D.C. Oct. 2, 
1992) (recognizing more compelling diie process concerns are raised In criminal 
tiiais that Justify expedition); Apuilera v.FBl . 941 F. Supp. 144. 150 (D.D.C. 
1996) (finding an urgent need where the plaintiff was facing a grave punishmeut, 
has reason to believe that the' information produced will aid in the individual's 
defense, and that criminal litigation is presently pending). A request may also be 
expedited to avoid deportation since it is out of the requestor's control. SfiS 
Mavock V. TNS. 714 F. Supp. 1558 (N.D. Cal. 1989) (holding infocmation needed 
for deportation and exclusion proceedings were entided to expedited processing); 
Raw Depanmenr of Justice. 770 F. Supp. 1544 (S.D. Fla, 1990) (finding 
pending deportation and exclusion bearings constitute urgent need). 

Coiirts, on the other hand, have not found urgency in some criminal proceedings 
when the documents were not shown to contain exculpatory informaiion. 
BillTngton V. tJnited States D e partment of Justice, No. 92-462 (DJD.C. July 21, 
1992) (granting stay because the plaintiff had not shown the documents were 
likely to be of use to the defendant); Edmcnd. 959 F. Supp. at 4 (holding a mere 
challenge to a ciiminal conviction which might subsequently release a prisoner for 
incarceration does not warrant expedited processing). Additionally, courts-have 
not found expedition necessary where the urgency is the sole result of the 
requestor's own action. For example, publishing deadlines do not justify 
expedited treatment. See yseev.CTA. 741 F. Supp. at 988 (D.D.C. 1990) 
(holding writing or publishing deadlines is not urgent because they are conu-olled 
by the author or publisher), .Siimmirs v D ypamnfm ^f Justice. 733 F. Supp. 443 
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Here, there is no evidence showing" that the plaiaciff s life, personal safety, or due process 

is in jeopardy. The plainriff, however, argues thai ir seeks documents of public Impoitance and 

require timely disscniinatioa while the Clinton administxation is stiil in office,, This" ts^aoc a 

proper ba£is for expedited processing of the plaindfi's request. In fact, in A^sassinatipTi Archives 

and Research Cft^nrtitr Tno. v^CIA. the court declined expedited processing of a request 

concerning President Bush and his alleged connection to the Kennedy assassination even though 

the presidential election was approaching and the plaintiff in that case argued that the 

information siiould be disseminated to the public before voters cast meir ballots. 720 F. Supp. 

217, 21 8-19 (DD.C. 19S9}, Furthcrmoretthe plaintifFhas not explained why immediate 

' disclosxirc of the request rs necessaiy since appropriate action could stiil be brought even after the 

conclusion of the Clinton administrarion. =. 

Moreover J expedited treatment of the plaintiffs requests will delay -th^ processing of 

many other requesits made prior to the plaintiffs filing, gge Nat^oTial Mag^ine, 8QS F. Supp, at 

74. While the coun acknowledges the importance of disseminating information to the public 

regarding the operations and activities of the government consistent with the purpose of FOIA, 

other requestors also have an mterrst in obtaining the information they seek torn government 

agencies b a timely manner Id. Additionally, ordering the FBI to expedite the plaintiff s request 

would jeopardize the efficiency of FOIA processing as all information regarding presidential 

affairs would then be qualified for expedited prtjcessing: Thus, the plaintiff fails to demonstxate 

an "exceptional need or urgency** to wairant departun: from the FBPs current standard in 

processing FOIA requests. The cotm; therefore, grants the FBI's motion to stay proccedings. 



(D.D.C. 1990) (finding m author or publisher cannot set FOIA deadlines by 
invoking their own production schedules). 
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IV. CONCLUSION 

For die foregoing reasons, the coiutgrants the plaintiffs motion for fee waiver and also, 
grams the FBI's motion w s^y proceedings. 



Accordingly, it is rliis 3£-^ Say of August, 1998 



ORDERED thJat Plaiadffs Modon for Fee Waiver be and is hereby GRANTED; it is 

FORTHER ORDERED that the Defendant FBI's Motion for Stay of Proceedings be 
and is hereby GRANTED; it is 



ORDERED that the parties to submit a joint status report on September 4, 1998;" and it 



\% 



' FURTHER ORDERED that a status hearing be held on September 10, I99S, at 
10:30A-M. ■- ._ •"- 



SO ORDERED. 




"771^ .^X^iJ****-*-^ 



10 M. Urbina . 
United States District'Judgc 



